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Introduction

® The creation of a common-interest
community (CIC) begins with the
declarant.

® While the community continues to be
developed by the declarant, or the
declarant continues to sell units, the
declarant may maintain special rights in
relation to the community.

® These rights are addressed in NRS 116
and will be covered throughout this
presentation.




Declarant Defined

NRS 116.035

® “Declarant” means any person or
group of persons acting in concert

who offer units for sale; Or



https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec035

Declarant Defined, Cont'd

NRS 116.035 & NRS 116.089

2) Reserves or succeeds to any declarant’s right to:

1.

Complete improvements indicated on plats or the declaration or,
In a cooperative, to complete improvements described in the
public offering statement;

Exercise any developmental right;

Maintain sales offices, management offices, signs advertising
the CIC and models;

Use easements through the common elements for the purpose
of making improvements within the CIC;

Make the CIC subject to a master association;
Merge or consolidate a CIC with another CIC; or

Appoint or remove any officer or member of the executive board
of the association/master association during any period of
declarant’s control. 4


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec035
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec089

Developmental Rights

NRS 116.039

®* “Developmental rights™ means any right
or combination of rights reserved by a
declarant in the declaration to:

l) Add real estate to a CIC;

2) Create units, common elements or
limited common elements;

3) Subdivide units or convert units into
common elements; or

4) Withdraw real estate from a CIC.



https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec039

Liabilities & Obligations of Successor, Exceptions
NRS 116.31043

® |f a successor declarant succeeds only to a right in
bedroom homes the declaration to maintain models, sales offices, and
signs, the successor declarant may not exercise any
other special declarant’s right.
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https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31043

Exercise of Developmental Rights
NRS 116.211

1.

To exercise developmental rights, the declarant shall prepare, execute and
record an amendment to the declaration assigning an identifying number to
each new unit created, and reallocating the allocated interests among all units.

® The amendment must describe any common elements and any limited common elements
thereby created and, in the case of limited common elements, designate the unit to which
each is allocated.

. This provision does not extend the time limit on the exercise of developmental
rights imposed by the declaration.


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec211

Addition of Unspecified Real Estate

NRS 116.2122

® |If originally reserved in the declaration, the declarant may amend the
declaration at any time during as many years as are specified in the
declaration;

® but the amount of real estate added to the planned community pursuant to this
section may not exceed 10% of the real estate described the declaration.

® The declarant may not in any event increase the number of units in
the planned community beyond the number stated in the original
declaration.


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2122

1.A special declarant’s right may be transferred
only by an instrument evidencing the transfer
recorded in every county that the CIC is
located. The instrument is not effective unless
executed by the transferee (successor
declarant).

. A transferor is not relieved of any obligation
or liability arising before the transfer and
remains liable for warranties imposed upon the
transferor by this chapter.

Transfer of Special Declarant’s Rights

a
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https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec3104

Initial Process

Developing a CIC...

THE TERRACE

ECTION HOMES

ASCENSION



Creating a Community,

® The declarant:

® works with local entities (city and/or county) to
determine what must be built in accordance with
requirements of law and municipal codes (i.e.
roads, utilities, drainage areas, etc.).

® works with the city in determining max unit caps
for the amount of land that the declarant will
develop.

®* may hire a permitted reserve study specialist at
the onset to begin determination of funding
needs for the common elements that will exist.

® works with an attorney to draft the association’s
governing documents and the public offering
statement.




Declaration Defined
NRS 116.037

® “Declaration” means any
Instruments that create a
common-interest
community, including any
amendments to those
Instruments.
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https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec037

Initlal Contents of the Declaration

NRS 116.2105

® The declaration must contain:

®* The name(s) of the CIC; whether the CIC is a condominium, cooperative or
planned community; the name of every county in which any part of the CIC
exists; a legally sufficient description of the real estate included in the CIC;

® A statement of the maximum number of units that the declarant reserves the right
to create;

® In a condominium or planned community, a description of the boundaries of each
unit created by the declaration, including the unit’s identifying number;

® A description of any limited common elements and any real estate that is or must
become common elements;

® A description of any real estate that may be allocated subsequently as limited
common elements;

13


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2105

Initlal Contents of the Declaration

, Developmental Rights )
® Adescription of any developmental rights and other special declarant’s

rights, with a legally sufficient description of real estate and a time limit to which
each of those rights applies and must be exercised,;

® Additionally, the declaration must also contain:

® If any developmental right may be exercised with respect to different parcels of
real estate at different times, a statement to that effect, including:

® Either a statement fixing the boundaries and regulating the order in which those
portions may be developed or a statement that no assurances are made in those
regards; and

® A statement whether, if any portion of the real estate is developed subject to that
developmental right, that right must be exercised in all or in any other portion of the
remainder of that real estate;

14


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2105

Initial Contents of the Declaration, Cont’d

NRS 116.2105

® Additionally, the declaration must also contain:

® Any other conditions or limitations under which developmental and other special declarant’s
rights may be exercised or will lapse;

®* An allocation to each unit of the allocated interests;

® Any restrictions:
® On use, occupancy and alienation of the units; and

® On the amount for which a unit may be sold or on the amount that may be received by a unit's owner
on sale, condemnation or casualty to the unit or to the CIC, or on termination of the CIC;

® The file number and book or other information for recorded easements and licenses;

® The following as required by each provision:

® Leasehold CIC (if applicable), NRS 116.2106;

® Limited common elements, NRS 116.2108;

®* Plats, NRS 116.2109;

® Use for purposes of sales (sales offices), NRS 116.2115
® Easement rights, NRS 116.2116

® Period of Declarant’s Control, NRS 116.31032.

The declaration may contain any other matters the declarant considers appropriate.

15


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2105
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2106
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2108
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2109
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2115
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2116
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31032

Allocation of Interests f.? f.? ﬁ? ﬁ?

1 Vote 1 Vote 1 Vote 1 Vote

1. The declaration must allocate to each unit:

a) In a condominium - a fraction or percentage of undivided interests in the common
elements, the common expenses, and a portion of the votes in the association;

b) In a cooperative - a proportionate ownership, a fraction or percentage of the
common expenses and a portion of the votes in the association; and

C) In a planned community - a fraction or percentage of the common expenses and a
portion of the votes in the association.

2. The declaration must state the formulas used to establish allocations of
Interests. Those allocations may not discriminate in favor of units owned
by the declarant.

o

If units may be added to or withdrawn from the CIC, the declaration must
state the formulas used to reallocate the allocated interests among all
units after the addition or withdrawal.

16


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2107

Allocation of Interests, Cont'd
NRS 116.2107

4. The declaration may provide:

a) That different allocations of votes are made to the units on particular
matters;

b) For cumulative voting, only for the purpose of electing members of the
executive board; and

C) For class voting on specified issues affecting the class if necessary to
protect valid interests of the class.

® Adeclarant may not utilize cumulative or class voting for the purpose of
evading any limitation imposed by NRS 116 nor may units constitute a
class because they are owned by a declarant.

5. The sum of the liabilities for common expenses allocated to all the units must
each equal one Iif stated as a fraction, or 100% if stated as a percentage. In

he event of discrepancy, the allocated interest prevails. 17


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec2107

E m—
FOR
Selling Units

Disposing of interest...

18




Public Offering Statement, Liability

NRS 116.4102

® Before offering units for sale, the declarant shall
prepare a public offering statement.

®* The declarant is liable for any false or misleading
statement or for any omission of a material fact with
respect to that portion of the public offering
statement which he or she prepared.

19


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec4102

Public Offering Statement, Contents
NRS 116.4103

® A public offering statement must fully and accurately disclose each of
the following:

The name and address of the declarant and CIC, and a statement that
the CIC is a condominium, cooperative or planned community.

A general description of the community, including the estimated number
of units, and the types, number and declarant’s schedule of
commencement/completion of any buildings and amenities.

Copies of the declaration, bylaws, collection policy, and any rules or
regulations of the association.

A description of any services or subsidies being provided by the
declarant, which the declarant expects may become a common expense
and the projected associated assessment.

Any initial or special fee due from the purchaser or seller at closing,
including, without limitation, any transfer fees, together with a description
of the purpose and method of calculating the fee.

The terms and significant limitations of any warranties provided by the
declarant, including statutory warranties and limitations on the

enforcement thereof or on damages. 20


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec4103

Public Offering Statement Contents, Cont'd

NRS 116.4103

® A public offering statement must fully and accurately disclose each of the following:

® A statement that the purchaser or their authorized agent has until midnight of the 5" day
following the date of execution of the purchasing contract to cancel, unless the purchaser or
their agent personally inspected the unit; the contract must contain a provision to this
effect.

® A statement of any unsatisfied judgment or pending action against the association.

® Any current or expected fees, fines, assessments, interest rates on dellnquent assessments,
costs for collecting past due fines (collectlon pollcy) to be paid by units’ owners and charges for
opening or closing any file for each unit.

® Any restraints on alienation of any portion of the CIC and any restrictions:
® On the leasing or renting of units; and

® On the amount for which a unit may be sold or on the amount that may be received by a
unit's owner on the sale or condemnation of or casualty loss to the unit or to the CIC, or
on termination of the CIC.

® Adescription of any arrangement in which the association shares common expenses with
another association, pursuantto NRS 116.1209, binding the association.

The information statement (DID YOU KNOW...) set forth in NRS 116.41095,

21
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Public Offering Statement Contents, Cont'd

NRS 116.4103

® The public offering statement must contain any current balance sheet and a
projected budget for 1 year after the date of the first sale, and the current budget
thereafter of the association, a statement of who prepared the budget and a
statement of the budget’s assumptions concerning occupancy and inflation factors.
The budget must include:

® A statement of the amount included in the budget for the reserves;

®* The projected common expense assessment by category of expenditures for the association;
and

® The projected monthly common expense assessment for each type of unit, including the
amount established as reserves.

® Adeclarant is not required to revise a public offering statement more than once each
calendar quarter, if the following warning is given prominence in the statement:
“THIS PUBLIC OFFERING STATEMENT IS CURRENT AS OF (insert a specified
date). RECENT DEVELOPMENTS REGARDING (here refer to particular provisions
of NRS 116.4103 and 116.4105) MAY NOT BE REFLECTED IN THIS STATEMENT.”

22


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec4103
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec4103
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec4105

Public Offering Statement, Cont'd

Developmental Rights, NRS 116.4104

If the declaration provides that a CIC is subject to any developmental rights, the public offering statement
must also disclose:

The maximum number of units that may be created,;

how many or what percentage of the units that may be created will be restricted exclusively to
residential use;

Assurances that any additions will maintain the overall look of the community, or a statement
that no assurances are made in those regards;

General descriptions of all other improvements that may be made, or a statement that no assurances
are made in that regard,;

Any limitations as to the locations of any building or other improvement that may be constructed, or a
statement that no assurances are made in that regard;

A statement that all restrictions in the declaration affecting use, occupancy and alienation of units will
apply to any units created pursuant to any developmental right reserved by the declarant, or a
statement that no assurances are made in that regard; and

The extent to which any assurances made pursuant to this section apply or do not apply if any
developmental right is not exercised by the declarant.

23


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec4104

While in Control, Insurance
NRS 116.3113

o @
it
® Commencing not later than the time the first unit is sold to a person other than a
declarant, the association shall maintain all of the following:

® Property insurances on the common elements. Coverage must, after any deductibles, not be

less than 80% of the actual cash value of the property at the time the insurance is purchased and at
each renewal date.

¢* Commercial general Iiability Insurance for medical payments, in an amount

determined by the executive board but not less than any amount specified in the declaration covering
bodily injury and property damage arising from use of the common elements.

Crime insurance which includes coverage for dishonest acts by members of the executive

board and the officers, employees, agents, directors and volunteers of the association and the
community manager of the association and the employees of that entity. Coverage may not include a
conviction requirement and must not be less than an amount equal to 3 months of aggregate
assessments on all units plus reserve funds or $5,000,000, whichever is less.

Directors and officers insurance that is a nonprofit organization errors and omissions
policy in a minimum aggregate amount of not less than $1,000,000.

24


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec3113

While in Control, Upkeep of CIC

NRS 116.3107 & NRS 116.3115

® To the extent provided by the
declaration, the association has the
duty to provide for the maintenance,
repair and replacement of the common
elements, and each unit’'s owner has
the duty to provide for the
maintenance, repair and replacement
of his or her unit.

® Until the association makes an
assessment for common expenses,
the declarant shall pay all common
expenses in connection with real
estate subject to developmental rights.

25



https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec3107
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec3115

Exceptions/Exemptions
NRS 116.31187 & NRS 116.31034

®* Aboard member or an officer of an association shall not
enter into a contract to provide financing, goods or
services to the association; or otherwise accept any
commission, personal profit or compensation of any kind,
unless they are a declarant, an affiliate of a declarant
or an officer, employee or agent of a declarant or an
affiliate of a declarant.

®* The term of office of a member of the executive board
may not exceed 3 years, except for members who are
appointed by the declarant.

® The governing documents of the association must
provide for terms of office that are staggered, except for
members who are appointed by the declarant.

®* Board members who are related or reside together may
own 75% or more of the units in the association, and
constitute a majority of the total number of seats on the
executive board, only if they are appointed by the
declarant.

® Any member of the executive board, other than a
member appointed by the declarant, may be removed
from the executive board through a removal election.



https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31187
https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31034

Termination of Control

Transitioning out...




Transitioning
NRS 116.31032

® For a CIC with:

® Less than 1,000 units, not later than 60 days after conveyance of 25% of the units
that may be created to units’ owners other than a declarant, at least one member
and not less than 25% of the members of the executive board must be elected by
units’ owners other than the declarant.

® 1,000 units or more, not later than 60 days after conveyance of 15% of the units that
may be created to units’ owners other than a declarant, at least one member and not
less than 25% of the members of the executive board must be elected by units’
owners other than the declarant.

® Not later than 60 days after conveyance of 50% of the units that may be created to units’
owners other than a declarant, not less than one-third of the members of the executive
board must be elected by units’ owners other than the declarant.

28
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Termination of Control
NRS 116.31032

® Regardless of the period provided in the declaration, a period of declarant’s control terminates
no later than the earliest of:

® For a CIC with less than 1,000 units, 60 days after conveyance of 75% of the units that may
be created to units’ owners other than a declarant;

® For a CIC with 1,000 units or more, 60 days after conveyance of 90% of the units that may
be created to units’ owners other than a declarant;

® If the association exercises powers over a CIC pursuant to this chapter and a time-share plan
pursuant to chapter 119A of NRS, 120 days after conveyance of 80% of the units that may be
created to units’ owners other than a declarant;

® Five years after all declarants have ceased to offer units for sale;
® Five years after any right to add new units was last exercised; OR

® The day the declarant, after giving notice to units’ owners, records an instrument voluntarily
surrendering all rights to control activities of the association.

29


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31032
https://www.leg.state.nv.us/NRS/NRS-119A.html#NRS119A

Delivery of Property

NRS 116.31038

® The declarant shall deliver all property to the association,
including:

® The original or certified copy of the recorded declaration,
the articles, the bylaws, any rules or regulations, minutes
and all other records of the association.

® An accounting for money of the association and audited
financial statements for each fiscal year and any additional
period from the date of the last audit of the association to
the date the period of the declarant’s control ends.

® The financial statements must fairly and accurately
report the association’s financial position.

® The declarant shall pay the costs of the additional audit
and deliver it within 210 days after the date the
declarant’s control ends.

30



https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31038

Delivery of Property, Cont'd

NRS 116.31038

® The association’s money or control thereof.

® The declarant’s tangible personal property that has been represented as association
property.

® A copy of any plans and specifications used in the construction of the improvements in
the CIC which were completed within 2 years before the declaration was recorded.

® All insurance policies in which the units’ owners and the association are named insured.

® Copies of any certificates of occupancy that may have been issued other than units in a
planned community.

® Any renewable permits and approvals issued by governmental bodies applicable to the
CIC.

® Written warranties of the contractor, subcontractors, suppliers and manufacturers that
are still effective.

® Aroster of owners and mortgagees of units and their addresses and telephone
numbers, if known, as shown on the declarant’s records.

Contracts of employment or service in which the association is a contracting party. -


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec31038

Following Turnover

NRS 116.4119, Declarant’s Obligation to Complete & Restore

® Except for improvements labeled “NEED
NOT BE BUILT,” the declarant shall
complete all improvements depicted on
any site plan or other graphic
representation.

® The declarant is subject to liability for
the prompt repair and restoration of any
portion of the CIC affected by the exercise
of developmental rights, sales offices &
easement rights.

32
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Express Warranties
NRS 116.4113

® An express warranty is a clearly stated guarantee that a buyer relies on when
purchasing a unit. An express warranty states the following:

® Any affirmation of fact or promise that relates to the unit creates an express warranty that
the unit will conform to the affirmation or promise;

® Any model or description of the physical characteristics of the CIC, including plans and
specifications of or for improvements, creates an express warranty that the CIC will reasonably
conform to the model or description;

® Any description of the quantity or extent of the real estate comprising the CIC, creates an
express warranty that the CIC will conform to the description, subject to customary tolerances;
and

® Avprovision that a purchaser may put a unit only to a specified use is an express warranty that
the specified use is lawful.

® Neither formal words, such as “warranty” or “guarantee,” nor a specific intention to
make a warranty is necessary to create an express warranty of quality.

® Any conveyance of a unit transfers to the purchaser all express warranties of quality
made by previous sellers.

33
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Implied Warranties (Unstated)
NRS 116.4114

® Implied warranties of quality must reasonably
conform to an ordinary buyer's expectations.

® Adeclarant guarantees that a unit will be in at least
as good condition at the time of delivery as it was at

the time of contracting, reasonable wear and tear

excepted, and that its use is legal. EXPECTAT( O N 5
A declarant guarantees that a unit and the common "
elements in the community are suitable for the

ordinary uses of real estate of their type and that any
improvements will be:

® Free from defective materials; and

® Constructed in accordance with applicable law, according
to sound standards of engineering and construction.

Any conveyance of a unit transfers to the purchaser
all of the declarant’s implied warranties of quality.

34
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Warranties — Statute of Limitations
NRS 116.4116

A judicial proceeding concerning a warranty must be commenced within 6 years after discovery, but
the parties may agree to reduce the period of limitation to not less than 2 years.

A cause of action for breach of warranty of quality begins:

® at the time the purchaser to whom the warranty is first made enters into possession; or
® at the time the common element is completed.

If a warranty of quality explicitly extends to future performance or duration, the cause of action
begins at the time the breach is discovered or at the expiration of the warranty, whichever is earlier.

During the period of declarant control, the association may authorize an independent committee of
the executive board to evaluate, enforce and address any warranty claims involving the common
elements.

* Only members of the executive board elected by units’ owners other than the declarant and other
persons appointed by those independent members may serve on the committee, and

® The committee’s decision must be free of any control by the declarant or any member of the
executive board or officer appointed by the declarant.

All costs reasonably incurred by the committee, including attorney’s fees, are common expenses,
and must be added to the annual budget.

35
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Tort and
Contract
Liability

Only the declarant is liable for that declarant’s torts in
connection with any part of the CIC which the declarant
IS responsible to maintain.

If a wrong occurrs during any period of declarant’s
control and the association gives the declarant
reasonable notice of and an opportunity to defend
against the action, the declarant who then controlled
the association is liable to the association or to any
unit’s owner for all tort losses not covered by
Insurance.

Whenever the declarant is liable to the association under
this section, the declarant is also liable for all expenses of
litigation, including reasonable attorney’s fees, incurred by
the association.

Any statute of limitation affecting the association’s right of
action against a declarant is tolled until the period of
declarant’s control terminates. S


https://www.leg.state.nv.us/NRS/NRS-116.html#NRS116Sec3111

Civil Action for Damages
NRS 116.4117

® If a declarant, community manager or any other person subject to NRS 116
fails to comply with any of its provisions or any provision of the declaration or
bylaws, any person or class of persons suffering actual damages may bring a
civil action for damages or other appropriate relief.

® A civil action for damages or other appropriate relief may be brought: \:

® By the association against:
®* Adeclarant;
®* A community manager; or
® Aunit’'s owner.

® By a unit’'s owner against:
® The association;
® Adeclarant; or
®* Another unit’'s owner of the association.

members of the association against a community manager.

37
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Summary

® The creation of a CIC begins with the declarant and their professional team.

® The declaration (CC&Rs) must be recorded prior to the sale of a unit and the

declarant may maintain special rights (contained in the declaration) while the
community continues to be developed.

Certain property is delivered to the association after the majority of the board
IS elected by unit owners.

The declarant transitions out of the community after a certain percentage of
units have been sold.

The declarant retains liability within the statute of limitations and/or terms of
agreement (as applicable) for the contents of the public offering statement,
warranties, torts, and contracts.
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Questions?
® http://red.nv.gov/ - Main Page

®* CICOmbudsman@red.nv.gov — Email Questions

® http://red.nv.gov/Content/CIC/Program_Training/
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