CIC/HOA Fining Process . . ..

Rev. 11/07/2019

Nevada Real Estate Division

Presented by the Training Officer; Office of the
Ombudsman for Owners in Common-Interest e
Communities and Condominium Hotels Program« * -\ &




Learning Objectives

Upon completion of this class, participants should have a basic understanding of:

1. The purpose of the fining process.

2. The governing documents & their enforceability.

3. What is required statutorily before a fine can be imposed.

4. Alternatives to fines.

5. Hearings held in executive session.

6. Continuing violations.
7. The general violation record.

8. Collecting fines after their imposition.
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Why do associations fine unit owners?

* Fines are available to associations as a way to encourage
unit owners to comply with the governing documents. The
following list of typical scenarios that can lead to the
imposition of a fine is not all inclusive (and may not apply to
your association, violations are determined by the
governing documents):

« Leaving holiday décor up for excessive amounts of time.
« Storing garbage cans so they are visible from the street.
» Improperly storing trailers & boats on property.

* Improperly parking an RV.

« Loud and obnoxious behavior that disturbs neighbors.

* Not getting ARC approval prior to changing unit’s
exterior.

« Not maintaining exterior of the home.
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Importance of the Governing Documents

« Board members must be familiar with their
association’s CC&Rs, bylaws, articles, rules &
regulations and fine schedule to know whether:

1. The executive board is even authorized to fine a
unit owner:

2. Aviolation has taken place; and

3. What amount should be charged for a particular
violation.

« Unit owners must be familiar so that they can
remain compliant with regulations within their

community. 5




Changes to Governing Documents
NRS 116.12065; NRS 116.2117; NRS 116.3106(1)(qg)

1. Amendments to the declaration of CC&Rs must be approved by vote or agreement of units’
owners to which at least a majority of votes in the association are allocated, unless the
declaration specifies a different percentage.

« Amendments to the declaration of CC&Rs approved by the unit owners are not effective until
they are recorded by the association in every county in which the CIC is located.

2. The bylaws of the association MUST:
» Specify a method for the units’ owners to amend the bylaws.
3. If any change is made to the governing documents, the secretary or other officer specified in the

bylaws of the association shall, within 30 days after the change is made, prepare and cause to
be delivered a copy of the change that was made to the unit owners.

*A fine may NOT be imposed unless, 30 days before the alleged violation, the person against whom
the fine will be imposed has been provided with written notice of the applicable provisions of the
governing documents. 7




Enforceability of Certain Amendments to

Declaration of CC&Rs
NRS 116.2117: NRS 116.335

« An amendment to the declaration which prohibits or restricts the permitted uses of a unit or the
number or qualifications of who may occupy units may NOT be enforced against a unit's owner
who was the owner of the unit on the date of the recordation of the amendment as long as they
remain the owner of that unit.

« UNLESS, at the time of purchase, the declaration prohibited the unit's owner from renting or
leasing his or her unit, the association may NOT prohibit the unit's owner from renting or leasing
his or her unit.

« UNLESS, at the time of purchase, the declaration required the unit's owner to secure or obtain
any approval from the association in order to rent or lease his or her unit, an association may
NOT require the unit’'s owner to secure or obtain any approval from the association in order to rent
or lease his or her unit.

« |If a declaration contains a provision establishing a maximum number or percentage of units in the
CIC which may be rented or leased, that provision of the declaration may NOT be amended to
DECREASE that maximum number or percentage of units in the CIC which may be rented or
leased.




Collecting Rental Info from Owners
NRS 116.335(4)

 If the governing documents of an association require a unit's owner
or their tenant to register with the association or submit other
information concerning the tenant or lease or rental agreement, the
association or its agent:

a) MUST conduct such activities in accordance with the
governing documents;
b) May NOT require the unit’s owner or their tenant to provide

information which the association does not require to be
provided to the association by a unit's owner who occupies
his or her unit, except that the association or its agent may
require the unit’'s owner to provide a copy of the lease or
rental agreement; and

C) May NOT charge a fee to the unit’'s owner for the registration
or submission of information.
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One Pet Guarantee

NRS 116.318

The executive board and governing documents of an
association must not prohibit a unit’s owner from keeping
at least one pet within their unit.

* However, the original declaration may prohibit pets.

The board may set forth reasonable restrictions on the
ownership of pets (i.e. no dangerous or vicious dogs),
but such restrictions cannot be based solely on the
breed.

“Pet” means any domesticated bird, cat, dog or aquatic
animal kept within an aquarium or other animal as
agreed upon by the association and the unit's owner.

This provision of law does not effect the validity and
enforceability of a provision in the governing documents
that prohibited a unit's owner from keeping pets, if it was
effective on or before 10/01/2019.

10



 The rules adopted by an
association:

« MUST be reasonably related to
the purpose for which they are
adopted.

MUST be clear enough to direct a
person of what is required for
compliance.

MUST not be adopted to evade
any obligation of the association.

MUST be consistent with the
governing documents of the
association.

MUST be uniformly enforced
under the same or similar
circumstances against all units’
owners.

N R S 11 6 g 3 1065 . ﬁ\;\%é?ﬁl?z;iforr\gédsomay not
be enforced against any unit’s
owner.




Association’s Discretion to Enforce
NRS 116.3102(3)&(4)

« The executive board may determine whether to take enforcement action for a
violation of the declaration, bylaws or rules.

» The executive board does NOT have a duty to take enforcement action IF it
determines that, under the facts and circumstances presented:

1. The association’s legal position does not justify taking any or further
enforcement action;

2. The covenant, restriction or rule being enforced is, or is likely to be construed
as, inconsistent with current law;

3. Although a violation may exist or may have occurred, it is not so material as to
be objectionable to a reasonable person or to justify expending the
association’s resources; or

4. It is not in the association’s best interests to pursue an enforcement action.

» The executive board’s decision not to pursue enforcement under one set of
circumstances does not prevent the executive board from taking enforcement
action under another set of circumstances, but the executive board may NOT be
arbitrary or capricious in taking enforcement action. 12




Fine Schedule
NRS 116.31031(3)

* If the association adopts a policy imposing fines for any violations of the
governing documents, a schedule of fines that may be imposed for
those violations must be hand-delivered or sent prepaid by United
States mail to the mailing address of each unit or to any other mailing
address designated in writing by the unit’'s owner.

* It is not sufficient for the association to list generally “all violations” as a
sole and single category and then prescribe one fine amount for all
possible violations. Instead, the schedule must list out categories of fines
for each potential type of violation and prescribe a corresponding fine

amount.

13



Caps on Fines
NRS 116.31031(1)

* Fines must be commensurate with the severity of the violation and must be determined
by the executive board in accordance with the governing documents (and must be
Included in the fine schedule).

* But the amount of the fine must not exceed $100 for each violation or a total amount
of $1,000, whichever is less.

« However, if the violation poses an imminent threat of causing substantial adverse
effect on the health, safety or welfare of the units’ owners or residents of the CIC, the
amount of the fine must be commensurate with the severity of the violation and must
be determined by the executive board in accordance with the governing
documents. The $100 limit would not apply for violations meeting this criteria.

14



Sample Fine Schedule

XYZ HOMEOWNER’S ASSOCTATION

Schedule of Fines
This fine schedule has been providad to all unit owners pursuant to NES 116.31031(3).

Construction/Architectural Control Violations

All other exterior modifications without ARC approval

Unapproved landscaping modifications
Unapproved alteration of exterior paint color
Addition of unapproved structure to property

Exterior Maintenance Violations

$30.00
Dirty/dingy or stained exterior $60.048
Paint chipping off exterior or becoming discolored di
Dilapidated (discolored. cracked, or chipped) rogf

Driveway discoloration

DISCLAIMER:

T This example is an informational
Weed(s) growing on property §23.00 0 .

$25.00 tool intended for educational

e purposes ONLY. Associations are

55000 expected to consult with all

$75. . 5

5006 necessary professionals in

— preparing their documents (NAC

$100.00 116405[8] [e])

----- i hreat of causing a substantial adverse affact on the health, safety or welfare of the umits’
thin intarest commmmity, the amount of the fine must be commensurate with the sevarity of
nined by the executive board m aceordance with the governing documents.
NRS 116.31031

v llene Gisto health, zafety or welfare viclations are foreclosable by sale of the property.
NES 116.31162(6)

Continning Violations, $100 per week
Viclations are d d contimumg ielations if not cured within 14 days after the initial fine i= imposed (WES 116.31031).

Schedule of Fines Adopted 01/01/1998, Revised 10092018



Collection Policy
NRS 116A.630(21); NRS 116.31151(4); NRS 116.12065

« The executive board SHALL make available to each unit’s owner the policy established for the
association concerning the collection of any fees, fines, assessments or costs imposed against a unit’s
owner:

« at the same time and in the same manner as the budget.
« within 30 days after a change is made, prepare and cause to be delivered a copy of the
change that was made.
* The policy must include, without limitation:

(a) The responsibility of the unit’s owner to pay any such fees, fines, assessments or costs in a
timely manner; and

(b) The association’s rights concerning the collection of such fees, fines, and assessments or
costs if the unit’'s owner failed to pay the fees, fines, assessments or costs in a timely manner.
« A community manager SHALL:

« Develop written collection policies, approved by the executive board, to comply with all applicable
federal, state and local laws, regulations and ordinances relating to the collection of debt.

16



Sample Collection Policy

XYZ Homeowner's Association

provide the person an opportunity to provide any information required to verify that the individuzl is antitlad to
thess protections.

Sample Collection Policy 8. Tramsfer of Account to Collecfion Agent
The timely payment of a unit owner’s obligations iz of critical impaortance to XYZ Homaovmer's Association. Obligations 2. Ifthe pavment of the past due obligation of the unit’s owmer is delnguent for 60 days, XYZ Aszociation shall
inchude faes, fines, aszessments, resarve assessments, and costs inposad against 2 unit’s owner. Therefore, the Board of rnzil to the delinguent unit’s owner 2 notice that provides: (1) a schadule of fees that may be charged if the unit's
Directors enacts the following policies and procedores conceming collection of delinguant amounts. owner fails to pay the past dos oblization, (2) a proposed repayment plan, and {3) 2 notice of the rizht to contest
1. Assessment Due Dates the past due oblization at 2 hearing hefore the execntive board and the procedures for the requesting such 2
. . o . . 1 ) . -
ot s it 1 vl il o s o e e B
:E‘iﬁuﬁe :ﬁﬁgﬁ:;ﬁﬁifﬁsfgﬁ; ﬁijtiz;ﬁuf the reserves Jfiiggue and payable collection agent, for further action. The Association may insmact the collection sgent, an jehalf, o pursue one
1. Fine Due Dates of these alternatives: (1) non-judicial Eur!_clnm proceedings, (2) court action or {3) judicial foreclosure.
2 Fines, when imposed, are due within 30 days after their imposition bzsed oithe date of fad hearing dedision §. Demand Followed by Foreclozure Proceeding: . | ¥ ] .

- N A - . 2. [If the unit's gwner fails to pay the past due obligation, or enter into = payment plan, withid (30} days fallowing
provided by the Board of Directors. Fines will be h..m.md EvEr ta c"""?‘“‘“ .ﬂ.gea{.c}'fur “"‘.‘“"".“E‘”“ days after the Assgciation’s notice pursnant to paragraph 6 zhove, then Collection Azency Inc. shall ciise 3 démand letter to
they zre dua, or §0 dzyz from when ths fine was originglly imposed. Fines remalting Fom violations of the . s . i . T )
goveming dociments constinting a threat 1o the healthy safety, ar walfars of the EaNmniry et in 2 be zent to the de].mquem hmx.Lmu'ner advizing the umt.s mmertn.]:r_n tha ps_wt.dne uhhgamn,n:lnﬂm.g le Costs,
forecipsabla lisn pursuant to MRS 116.51162(6). a.n.d that c?llecum} actions will be tzken should the delinguent unit’s owmer fzil to pay the past due oblization.

1. Late Charges ! 10. Notice of Claim of Lien
2. Ifnot paid within 15 days after they are due, regular and reserve a5sessments shall be afseszed a late fee applied to 2 Ifpayment for all sums ﬂ_mt are then d.elll.nlquen'r, inchading the delENgERgement, Bgitharzes, .mm., and .
the unit owner's zseszment account in an amount agual to SRSE0 pursuant to'Article [T, £5.06 of the HYE i\emahle attorney fees is not made within ten (10) ‘?m forp the date of the damand ietbg as n‘uﬂmgd m s2ctian
Homsownar's Association CC&Rs. Lete charzes shall be agsessadito and mada a part of the past dus oblization of 7, Collection Agency Inc. shall cause to be recorded in the Coungy Fecorder’s @ffice a Motice of Delinquent
the mmit's owner in accordance with Mevada law, Aszzezzment and Claim of Lien for all sums that are then dafinguent. 4 recorded Motice of Delinquent Aszeszment
4. Collection Costs provides recarded notice on the unit of the dalinguent unit’s owmar, which iz gubject to foraclosure pursuant with
2. As provided by Nevada law and the Aszocistion’s goverBiBg documents, the, A ssoristion is also entitlad to charge Mavada Law.
and recover from the delinguent unit’s cvmarall Feasonshle cogts incurrad i collacting delinguent aszecoments 11. Continued Foreclosure Proceedings
and fines, including, but not limited to, theé fellowing: (i) reasongble charzesimposed to defray the cost of @ Inthe event that the unit’s owner continues tepfail 1o pay the pastdue cblization, Collection Agency Inc. shall
praparing and mailing demand letters; (i) legal expetises incurfed; (iif) recording costs; and (iv) costs incurred continue with foreclosure proceedings in @ccordanee with Mevada law. The Aszociztion shzll provide
with title companies or foreclosure gemice providers  Callettion Costs shall be assessed to and made & part of the anthorization te Collection Agency Inc. to foreclosg am the unit of the delinguent unit’s owner.
past due oblization of the unit’s owner il #ecordance with Nevada law. 11. Payment Agreement
5. Interest 2. Payment plan requests must be submitted fa writing for approval Any agreement entered into with the unit’s
2. If an asseszment paymentds deliiguent for mare than 60 dayz, interest shall be impozed on all delingueat owner shall be reasonabls, 2z determined by the Board, and for the purpese of assuring that the bast interest of the
zzzassmnents, late charsgs, and reasofisble costs of collaction st the snnual percantaza rets in sccordance with RS Association Is served. Failiraigfan ownar to'camply with an approved payment schedula shall give the Board
116.3113(3). Interest charges shall be Ssgezzad to and mads part of the past dus obligation of the unit’s owher in and'or itz agent the right to imeaedistely cantinte the collection process without farther notice to the owner.
acconiEnca with NES [T6.3E16(1). 13. Recovery of Attorney Fees and all Reasonable Costz of Collection
6. Nevada Servicemembers Civil Relief Act (“NVSCRA™) 2 If a lawrnit ebforeclosure proceeding i3 mitizted by HYZ Azspciztion to recover sssassments, 3IYE Association is
a. The WVECF.A zeweraily prohibits the Azzociztion from initiating the foreclozure of its lien by zale during amy entitled, by Mevada law, to réfavardate charges and interest, reazonable costs of collaction, reasonable attorney’s
peniod aservicemember it on sctive duty or deplovment or for 2 period of 1 vear immediztely following the and feez, and all othexcosts, mcliding titls company charges and attorney fzes in connection with the foreclosure
ofsach active duty or deplovment. The Association shall: (1) inform each unit’s owner or his or her sncosssor in process.
interest that if the persofiis a servicemember or & dependent of a servicemembar, he or she may be antitlad to 14, Effective Date of thiz Policy

cartain protections pursuant to the MVECEA; and (2) give the person the opportunity to provide any information
raguired to enable the Associztion to verify whether the person iz entitled to the protections set forth in tha
IWVECEA. Prior to the Associztion taking certain action relzting to the foreclosure of a lien by szls, the

a. This collection policy has besn adopted at the mesting of the Executive Board of Directors hald November 20,
201% and has been subtaquently provided to 21l the unit owners.

Aszgriation shell, if such information is provided, verify whether a unit’s owmer or his or her successor in — - — — S N S—
imterasted s extitled to the protections set forth fn the MVESCEA or, if such informaticn s not provided, make L ot R PN g N o =t g | Date
good farth effort to verify whather a unit’s owner or his or her successor in interest is antitled to such protections.
7. Protection for Government Worlers during a Government Shutdown
2. If aumit's owner or hiz or her successor in interest iz 3 federal worker, wibal worker or state worker or & S S S
[Director responsible for sisning pursnant 1o association’s bylaws] Diate

hounzshold member or landlord of such, an assaciation thall not initiate the foreclozure of 2 lien by zale during the
poriod fates! g~ tlec o4 il o b e boodne oo " e o sl doio tleod 2o 00 a-p o Sioy

DISCLAIMER:

This example is an informational tool intended for educational purposes ONLY. Associations are expected
to consult with all necessary professionals in preparing their documents (NAC 116.405[8][e]).




First Knowledge Check @

1. What is the purpose of an association imposing fines against its unit owners?

2. Before an association may impose a fine, it MUST first send out the , listing out the
general categories of violations and commensurate fine amounts.

3. Should the fine schedule list that all violations are $1007?

4. How long does an amendment to the governing documents need to be sent out before it is enforceable
through the imposition of a fine?

5. What kind of amendments to the declaration of CC&Rs would not be enforceable against folks already
owning a unit in the community, if they remain the owner of that unit?

18



The Fining
Process

and alternative sanctions...



The Fining Process
NRS 116.31031

If a unit’'s owner or a tenant or an invitee violates any provision of the
governing documents, the executive board may, if the governing
documents so provide:

(b) Impose a fine against the unit's owner or the tenant or the invitee
of the unit’'s owner or tenant for each violation, except that:

1) Afine may NOT be imposed for a violation that is the subject of a
construction penalty pursuant to NRS 116.310305; and

2) Afine may NOT be imposed against a unit’'s owner or a tenant or invitee
for a violation of the governing documents which involves a vehicle and
which is committed by a person who is delivering goods to, or
performing services for, the unit’s owner or tenant or invitee.

20



Requirements for

Imposing a Fine
NRS 116.31031(4)

The executive board may NOT impose
a fine unless:

30 days before the alleged violation,
the person against whom the fine will
be imposed has been provided with
written notice of the applicable
provisions of the governing
documents that form the basis of
the alleged violation; AND

21



Imposing a Fine, Continued
NRS 116.31031

b) Within a reasonable time after the discovery of the alleged violation, the person against whom the fine will
be imposed has been provided with:
1) Written notice:
1) Specifying in detail:
« The applicable provisions of the governing documents that form the basis of the alleged violation,
« The alleged violation,
 The proposed action to cure,

« The amount of the fine,
 The date, time, and location for a hearing on the alleged violation.

2) Providing a clear and detailed photograph of the alleged violation, if the alleged violation relates to the
physical condition of the unit or the grounds of the unit or an act or a failure to act of which it is possible to
obtain a photograph.

2) Areasonable opportunity to CURE the alleged violation or to contest the alleged violation at the
hearing.
A unit's owner shall NOT be deemed to have received written notice unless the written notice is
mailed to the address of the unit AND, if different, to a mailing address specified by the unit’s
owner. 22




Date of notice.

Notice sent to address of

Marna of CIC
Address of CIC or Community Managemant Office

NOTICE OF VIOLATION (Not a Courtesy Notice)

Date

unit & mailing address.

Name of Unit Owner

Bkt of Lrst Chwemar frrzbes = send b B b of tha ol AN o dflarard, th makes, scdres azsrbed by B refs oo |

Violator’s name.

Dear Mame of Unit Ownar

»

Violation type/category.

It has come to the attention of the executive board of Name of CIC
located at Unit Address
documents.

that your property
appears to be in violation of the association’s governing

Violation type(s): Ascaded in the general viclation record referenced in NRS 116.31175(5)

Detailed description of violation.

Detailed description of the alleged violation(s)- (Picture on following page):

Copy & paste of applicable

provision of gov docs.

Applicable provisions of the governing documents:

Explanation and inclusion (copy & paste) of specific APPLICABLE provisions

If it relates to the physical condition or grounds of the unit, or an act or a failure to act of which it is possible o
obtain a photograph, insert a clear and detailed photograph of the alleged violation.

Proposed action & reasonable
timeframe to cure.

-Fmpnsed action to cure:

Additionally, include a reasonable timeframe to cure the alleged violation and description of how the
alleged violator should communicate that the violation has been cured to the board

Amount of the potential fine if
uncured.

Amount of the fine if not cured: § === s s s

The executive board must hold a hearing before it may impose a fine, unless:
*  The fine is paid before the hearing; or
*  The person against whom the fine will be imposed:
(a) Executes a written waiver of the right to the hearing; or
(b) Fails to appear at the hearing after being provided with proper notice of the hearing.

Invitation to a hearing,
scheduled so that the
violator has a reasonable

NOTICE OF HEARING -

Clear and detailed

photograph of the
alleged violation.

Date: Atleast 10 days' notice  Time: Location:

Continuing Violation - If a fine is imposed and the violation is not cured within 14 days, or any longer period established
by the executive board, the violation shall be deemed a continuing violation. Thereafter, the executive board may impose
an additional fine for the violation for each 7-day period or portion thereof that the violation is not cured. Any past due fine
must not bear interest but may include any costs incurred by the association during a civil action to enforce the payment of
the past due fine.

opportunity to prepare for
and to be present at the
hearing.

If wou have any questions regarding this matter, please contact Email address or phane number

Sincerely,

23




Violations Committed by Invitees
NRS 116.31031(2)

The executive board may not
impose a fine against a unit’s
owner for a violation of any
provision of the governing
documents of an association
committed by an invitee of
the unit’s owner or the tenant
unless the unit’s owner:

a) Participated in or
authorized the
violation;

Had prior notice of
the violation; or

Had an opportunity to
stop the violation and
failed to do so.




Alternative Options
NRS 116.31031(1)(a)

* If a unit’s owner or a tenant or an invitee of a unit's owner or a tenant
violates any provision of the governing documents, the
executive board may, If the governing documents so provide:

 Prohibit, for areasonable time, the unit’s owner or the tenant or
the invitee of the unit’s owner or the tenant from:

 Voting on matters related to the CIC.

« Using the common elements, except for any vehicular or

pedestrian ingress or egress to go to or from the unit, including
any area used for parking.

An executive board shall meet in executive session to hold a hearing on an
alleged violation of the governing documents unless the person who may be

sanctioned for the alleged violation requests in writing that an open hearing
be conducted by the executive board (NRS 116.31085[4]).

25



Alternative Options, Towing
NRS 116.3102(1)(s)

Subject to the provisions of the declaration, the association:

 May direct the removal of vehicles improperly parked on property OWNED or
LEASED by the association, as authorized pursuant to NRS 487.038, or improperly
parked on any road, street, alley or other thoroughfare within the CIC in violation of
the governing documents.

« In addition to complying with the requirements of NRS 487.038 AND any
requirements in the governing documents, if a vehicle is improperly parked as
described, the association must post written notice in a conspicuous place on the
vehicle or provide oral or written notice to the owner or operator of the vehicle at least
48 hours before the association may direct the removal of the vehicle, UNLESS the

S vehicle:

eSS Ia=.  © s blocking a fire hydrant, fire lane or parking space designated for the
s L handicapped; or

« Poses an imminent threat of causing a substantial adverse effect on the health,
safety or welfare of the units’ owners or residents of the CIC.

26


https://www.leg.state.nv.us/NRS/NRS-487.html#NRS487Sec038
https://www.leg.state.nv.us/NRS/NRS-487.html#NRS487Sec038

Alternative Options, Towing Continued

NRS 487.038

NO PARKING

UNAUTHORIZED
VEHICLES WILL BE

TOWED AWAY

AT VEHICLE

| POLICE PH. c.v.C.

The owner or person in lawful possession of any real property may,
after giving proper notice, utilize the services of any tow car operator
subject to the jurisdiction of the Nevada Transportation Authority
(NTA) to remove any vehicle parked in an unauthorized manner on that
property to the nearest public garage or storage yard |F:
« A sign is displayed in plain view on the property declaring public
parking to be prohibited or restricted in a certain manner; and
 The sign shows the telephone number of the police
department or sheriff’s office.
Oral notice must be given to the police department or sheriff’s
office, whichever is appropriate, indicating:
« The time the vehicle was removed,;
« The location from which the vehicle was removed; and
* The location to which the vehicle was taken.

27



Alternative Options, Courtesy Notices
NRS 116.31031(1)(c)

If a unit’s owner or a tenant or an invitee of a unit’s owner or a tenant violates any
provision of the governing documents, the executive board may, if the
governing documents so provide:

Send a courtesy notice without the imposition of a fine. Such a notice must
Include the following:

1) An explanation of the applicable provisions of the governing documents that form the
basis of the alleged violation;

2) Specify in detail the alleged violation and the proposed action to cure the alleged
violation;

3) Provide aclear and detailed photograph of the alleged violation, if the alleged
violation relates to the physical condition of the unit or the grounds of the unit or an act
or a failure to act of which it is possible to obtain a photograph; and

4) Provide the unit’'s owner or the tenant a reasonable opportunity to cure the alleged
violation before the executive board may take additional actions.

28



Second Knowledge Check @

1. Aclear and detailed photo must be included in the violation notice when

2. What are the three alternatives to fines that we discussed in this presentation?

3. The executive board must meet in to hold a hearing on an alleged violation
of the association’s governing documents.

« BONUS QUESTION: UNLESS the person who may be sanctioned for the alleged violation requests what in
writing?

4. In addition to NRS 116, what chapter of law must the association comply with to direct the removal of
vehicles from property owned by the association?

5. The association must provide at least __ hours notice before directing the removal of a vehicle improperly
parked from property owned by the association. 29



All About
Hearings

upholding due process...




Hearings
NRS 116.31031(6)

A hearing held by the executive board in executive
session or a committee authorized by the
governing documents is required BEFORE a fine
can be imposed, unless:

* The fine Is paid before the hearing;

« The person against whom the fine will be imposed

executes a written waiver of the right to the hearing;
or

« The person against whom the fine will be imposed
fails to appear at the hearing after being provided
with proper notice of the hearing.

31



Scheduling the Hearing
NRS 116.31031(5); NRS 116.31083(2)

The executive board must schedule the date,
time and location for the hearing on the alleged
violation so that the unit’'s owner and, if
different, the person against whom the fine will
be imposed is provided with a reasonable
opportunity to prepare for the hearing and to
be present at the hearing.

At least 10 days Is required, unless the bylaws
require a longer period of notice. The hearing
occurs during a board meeting held in
executive session.

32



Hearings
NRS 116.31085(4)&(5)

An executive board shall meet in executive session to hold a hearing on an alleged
violation of the governing documents.

If the person requests an open hearing be conducted for an alleged violation, the person:

(a) Is entitled to attend all portions of the hearing related to the alleged violation, including,
without limitation, the presentation of evidence and the testimony of witnesses;

(b) Is entitled to due process as set forth in the standards adopted by regulation by the
Commission, which must include, without limitation, the right to counsel, the right to
present witnesses and the right to present information relating to any conflict of
Interest of any member of the hearing panel; and

(c) Is NOT entitled to attend the deliberations of the executive board.

The provisions of subsection 4 establish the minimum protections that the executive board
must provide before it may make a decision. The provisions of subsection 4 do not
preempt any provisions of the governing documents that provide greater protections.
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NRS116:31.08149)

A member of the executive
board shall not participate
In any hearing or cast any
vote relating to a fine
Imposed if the member has
not paid all assessments
which are due to the
association by the member.
If a member of the executive
board:

(a) Participates in a hearing
In violation of this
subsection, any action
taken at the hearing is
void.

Casts a vote In violation
of this subsection, the
vote is void.



Acknowledgement of Hearing
NRS 116.31085(6)

« Any matter discussed by the executive board when it meets in executive session
must be generally noted in the minutes of the meeting of the executive board.

* |If the executive board holds a meeting limited exclusively to an executive
session for a hearing, at the next regularly scheduled meeting of the
executive board, the board shall acknowledge that they met and include the
acknowledgement in the minutes.

* The executive board shall maintain minutes of any decision made pursuant to
subsection 4 concerning an alleged violation and, upon request, provide a
copy of the decision to the person who was subject to being sanctioned at
the hearing or to the person’s designated representative.
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Open Hearing
NRS 116.31085(4)

The executive board does
not have to meet in
executive session if the
person who may be
sanctioned for the alleged
violation requests in
writing that an open
hearing be conducted by
the executive board.

The person who may be
sanctioned gives up their
right to confidentiality by
making the request for an
open hearing.
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Continuing Violation
NRS 116.31031(7)

« If a fine is imposed and the violation is not
cured within 14 days, or within any
longer period that may be established
by the executive board, the violation
shall be deemed a continuing violation.

« Thereafter, the executive board may
Impose an additional fine for the violation
for each 7-day period or portion thereof
that the violation is not cured. Any
additional fine may be imposed without
providing the opportunity to cure the
violation and without the notice and an
opportunity to be heard.
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General Violation Record,
NRS 116.31175(5)

* The executive board SHALL maintain a general record
concerning each violation of the governing documents for
which a fine has been imposed. The general record MUST:

a) CONTAIN a general description of the nature of the violation
and the type of the sanction imposed. If the sanction imposed
was a fine or construction penalty, the general record must
specify the amount of the fine or construction penalty.

b) NOT CONTAIN the name or address of the person against
whom the sanction was imposed or any other personal
information which may be used to identify the person or the
location of the unit, if any, that is associated with the violation.

c) BE MAINTAINED in an organized and convenient filing
system or data system that allows a unit’s owner to search
and review the general records concerning violations of the
governing documents.
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Third Knowledge Check @

1. True or false, the association’s governing documents could require additional measures in addition to
NRS 116 before a fine may be imposed.

2. A hearing held in executive session is required before a fine can be imposed, unless...

3. The executive board must schedule the date and time of the hearing so that the violator has...

4. A member of the executive board may not participate in a hearing if...

5. True or false, a continuing violation fine may be imposed without an opportunity for a hearing or an
additional notice.
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Collecting

Fines

when imposed & unpaid...



Accounting for Fines
NRS 116.310315

If an association has imposed a fine
against a unit's owner or a tenant or
an invitee of a unit's owner or a
tenant pursuant to NRS 116.31031
for violations of the governing
documents of the association, the
association shall establish a
compliance account to account for
the fine, which MUST be separate
from any account established for
assessments.




Past Due Fines
NRS 116.31031(11);

* Any past due fine must not bear interest, but may include
any costs incurred by the association during a civil action

to enforce the payment of the past due fine.
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Past Due Fines
NRS 116.310313

« An association may charge a unit's owner reasonable fees to cover the costs of collecting any
past due obligation.
« The Commission shall adopt regulations establishing the amount of the fees that an association
may charge pursuant to this section.

« The provisions of this section apply to costs of collecting a past due obligation charged to a unit’s
owner.

« “Costs of collecting” includes any fee, charge or cost, by whatever name, including, without
limitation, any collection fee, filing fee, recording fee, fee related to the preparation,
recording or delivery of a lien or lien rescission, title search lien fee, bankruptcy search fee,
referral fee, fee for postage or delivery and any other fee or cost that an association charges
a unit’s owner for the investigation, enforcement or collection of a past due obligation. The term
does not include any costs incurred by an association if a lawsuit is filed to enforce any past
due obligation or any costs awarded by a court.

« “Obligation” means any assessment, fine, construction penalty, fee, charge or interest levied
or imposed against a unit's owner pursuant to any provision of this chapter or the governing
documents.
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Collection Costs

NAC 116.470(2)

An association or a person acting on behalf of an association to collect a past due obligation of a unit’'s owner may not charge

the unit’'s owner fees in connection with a notice of delinquent assessment which exceed the following amounts:

Demand or intent to lien letter
Intent to notice of default letter
Notice of default

Intent to notice of sale letter

Notice of sale

Intent to conduct foreclosure sale
Conduct foreclosure sale
Prepare and record transfer deed

Payment plan agreement - One-time set-up fee

$150
$90
$400

$90

$275
$25
$125
$125
$30

Payment plan breach letter
Notice of rescission fee

Bankruptcy package preparation and monitoring

Mailing fee per piece for demand or intent to
lien letter, notice of delinquent assessment lien,
notice of default and notice of sale

Insufficient funds fee

Escrow payoff demand fee
Substitution of agent document fee
Postponement fee

Foreclosure fee

$25
$30
$100

$2

$20
$150
$25
$75
$150
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 If, in connection with any of the fees listed
on the previous slide, any costs that are
charged to an association to collect a past
due obligation by a person who is not a
director, agent or affiliate of the association
or community manager, the association or
person acting on behalf of an association
may recover from the unit’'s owner the
actual costs incurred without any
increase or markup.

If an association or a person acting on
behalf of an association is attempting to

collect a past due obligation from a unit’s
owner, the association or person acting on
behalf of an association may recover from
the unit’s owner:

« Reasonable management company
fees which may not exceed a total of
$200; and

co I I eCt i o n COSts Reasonable attorney’s fees and actual

costs, without any increase or

NAC 116.470(3)(4) |  wimsmme ==




Collection through Resale
NRS 116.4109

« A unit’s owner or his or her authorized agent shall, at
the expense of the unit’s owner, furnish to a
purchaser a resale package containing the
following:

« Astatement from the association setting forth
the amount of the monthly assessment for
common expenses and any unpaid obligation
of any kind, including, without limitation,
management fees, transfer fees, fines,
penalties, interest, collection costs, foreclosure
fees and attorney’s fees currently due from
the selling unit’s owner.

» Neither a purchaser nor the purchaser’s interest in a
unit is liable for any unpaid assessment or fee
greater than the amount set forth in the documents
and certificate prepared by the association.
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Collection through Foreclosure
NRS 116.3116(1); NRS 116.31162(6)(a)

* The association has a lien on a unit for any construction penalty imposed against the
unit's owner, any assessment levied against that unit or any fines imposed against the
unit’s owner from the time the construction penalty, assessment or fine becomes due.

« The association MAY NOT foreclose a lien by sale based on a fine or penalty for a
violation of the governing documents of the association, UNLESS:

* The violation poses an imminent threat of causing a substantial adverse effec
on the health, safety, or welfare of the units’owners or residents of the CIC.

t

47



Collection through Civil Action
NRS 116.31088

« The association may commence a civil action only by vote or written
agreement of the owners of units to which at least a majority of the votes
of the members of the association are allocated and shall provide written
notice of a meeting at which the commencement is to be considered at
least 21 calendar days prior, UNLESS the action is commenced:

a) To enforce the payment of an assessment;

b) To enforce the declaration, bylaws or rules of the association;
c) To enforce a contract with a vendor;

d) To proceed with a counterclaim; or

e) To protect the health, safety and welfare of the members of the
association.

« If any civil action in which the association is a party is settled, the
executive board shall disclose the terms and conditions of the settlement
at the next regularly scheduled board meeting after the settlement
has been reached. The executive board may NOT approve a settlement
which contains any terms and conditions that would prevent the
executive board from complying with the provisions of this
subsection.
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Final Knowledge Check

1. Can an assessment payment be applied to an outstanding fine?

2. Isthe purchaser liable to pay any fee not included in the resale documents or
certificate?

3. Can past due fines accrue interest under NRS 1167
4. Can fines ever result in foreclosable liens when unpaid?

5. True or false, an association may recover reasonable management company fees
which may not exceed a total of $400.
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Conclusion

If authorized by the governing documents, the executive board can impose fines, among
other sanctions, against unit owners that violate any provision of the governing documents of

an association.

Fines are meant to encourage compliance with the association’s governing documents (fines
are not a money maker for the association).

The imposition of a fine and its collection MUST be conducted in accordance with NRS 116.

Violation Vlolqtlon Hearing Fine
Notice
Occurs ‘ Held ‘ imposed
Sent
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Questions?

http://red.nv.gov — Division Main Page

CICOmbudsman@red.nv.gov — Email Inbox

http://red.nv.gov/Content/CIC/Program_Training/
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