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BEFORE THE REAL ESTATE COMMISSION

STATE OF NEVADA
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MAY 29 2010
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SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF
BUSINESS & INDUSTRY, STATE OF
NEVADA,
Petitioner,
Vs,
ANTHONY D. D’AMBROSIA,

Respondent.

Case No.: 2016-2901

SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF
BUSINESS & INDUSTRY, STATE OF
NEVADA,
Petitioner,
vSs.
JOHN ANTHONY GLASS,

Respondent,

Case No.;: 2017-1473

SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF
BUSINESS & INDUSTRY, STATE OF
NEVADA,
Petitioner,
VS.
GLEN D. KUNOFSKY,

Respondent.

Case No.: 2016-2900

SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF

Case No.: 2016-2904
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[BUSINESS & INDUSIRY, STATE OF

NEVADA,
Petitioner,
Vs,
EDWARD OTOCKA,

Respondent.

SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF

BUSINESS & INDUSTRY, STATE OF
NEVADA,
Petitioner,
\Z:
GAURAB REJA,
Respondent.

Case No.: 2016-2903

SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF
BUSINESS & INDUSTRY, STATE OF
NEVADA,

Petitioner,

VS.

JAMES E. VENTURA,

Respondent.

Case No.: 2016-2902

SHARATH CHANDRA, Administrator, REAL
ESTATE DIVISION, DEPARTMENT OF

BUSINESS & INDUSTRY, STATE OF
NEVADA,
Petitioner,
vs.
PERRY A. WHITE,
Respondent.

Case No.: 2016-1466

ESPONDENTS' MOTION

DISMISS

Respondents Anthony D. D’ Ambrosia, John A. Glass, Edward Otocka, Glen D. Kunofsky

Garaub Reja, James E. Ventura, and Perry A. White (“Respondents”), acting by and through
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their legal counsel Fennemore Craig, P.C., submit this motion to dismiss pursuant to Section
645.840 of the Nevada Administrative Code.
I ODUCTION

The complaints filed against Respondents D’ Ambrosia, Glass, Otocka, Kunofsky, Reja,
and Ventura (the “Nonresident Brokers"”), ! each assert two potential grounds for disciplinary
action. First, these Nonresident Complaints allege that the Nonresident Brokers violated NRS
645.230(1)(a), which makes it unlawful “for any person . . . to engage in the business of, act in
the capacity of, advertise or assume to act as, a . . . (a) Real estate broker, real estate broker-
salesperson or real estate salesperson within the State of Nevada” without first obtaining the

appropriate license from the Nevada Real Estate Division (the “Dijvision” or “NRED"). Second,

the Nonresident Complaints also claim that the Nonresident Brokers are subject to discipline
under NRS 645.235(1)(a), which provides that the Nevada Real Estate Commission (the
“Commission” or “NREC”) may “impose an administrative fine against any person who
knowingly . . . [elngages or offers to engage in any activity for which a license, permit,
certificate or registration or any type of authorization is required pursuant to this chapter, or
any regulation adopted pursuant thereto,” without holding the required license, permit,
certificate or registration or has not been given the required authorization.

The amended complaint filed against Respondent White? alleges five violations of NRS
645.235(1)(b), which provides that the Commission may “impose an administrative fine against
any person who knowingly . .. assists or offers to assist another person” to engage “in any
activity for which a license, permit, certificate or registration or any type of authorization is

required pursuant to this chapter, or any regulation adopted pursuant thereto,” where the

! Anthony D. D’Ambrosia, Complaint, Case No. 2016-2901 (Feb. 15, 2018); John A. Glass,
Complaint, Case No. 2017-1473 (Nov. 1, 2017); Edward Otocka, Complaint, Case No. 2016-2904 (Feb. 15,
2018); Glen D. Kunofsky, Amended Complaint, Case No. 2016-2900 (May 7, 2018); Garaub Reja,
Complaint, Case No. 2016-2903 (Feb. 15, 2018); and james E. Ventura, Complaint, Case No. 2016-2902
(Feb. 15, 2018), the {“Nonresident Complaints”)

2 See Perry A. White, Amended Complaint, Case No. 2016-1466 (May 7, 2018) (the
“Resident Complaint” and together with the Nonresident Complaints, the "Complaints”).

3
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person being assisted “does not hold the required license, permit, certificate or registration or
has not been given the required authorization; for in this chapter.” Thus, these violations
alleged against Mr. White are premised upon a determination that the Nonresident Brokers
engaged in unlawful conduct and that Mr. White “knowingly . . . assist{ed]” the conduct.

When the allegations in the various Complaints are read together, the sole factual basis
for all the alleged violations appears to be that the Nonresident Brokers cooperated with Mr.
White, a Nevada-licensed broker affiliated with Marcus & Millichap’s Las Vegas office, with
respect to the marketing and sale of Nevada property. As part of this cooperation, the
Complaints assert that the Nonresident Brokers' names appeared on “advertising” for Nevada
properties without the Nonresident Brokers obtaining a license, certificate or other
authorization from NRED or NREC.2 These claims fail as a matter of law and must be
dismissed because NRED's failure to follow statutory procedures and due process requirements
in prosecuting these Complaints deprives the Commission of jurisdiction. Furthermore, the
cooperative activities alleged in the Complaints are authorized by Nevada law and
administrative regulations under which the Commission seeks to impose discipline is both void
as ultra vires and unconstitutional.

II. SUMMA F RELEVANT FACTS

While the individual Nonresident Complaints lack specificity as to the exact nature of
the allegations, when read together with the Resident Complaint, it appears that NRED's
allegations are premised on the assertion that that a Nevada licensed broker, Mr. White,
cooperated with the Nonresident Brokers in representing sellers of Nevada commercial
property. In each transaction, the seller was a non-Nevada resident. Although the NRED
complaints are unclear, it seems from prior NREC hearings that the alleged regulatory violation

is that the name of an out-of-state agent appeared on an advertisement for the property. No

3 There is no license or certificate available from NRED that would allow the Nonresident
Brokers to cooperate with the Mr. White to sell Nevada property. Accordingly, the Division’s entire case
apparently rests upon the theory that the Nonresident Brokers must be licensed as brokers or agents in
Nevada.

4
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buyer or seller was harmed in any of the transactions, and no buyer, seller, or consumer made
any complaint regarding the agents or the transactions. It appears that the only person to have
complained in any manner is former NREC President Richard Johnson, who contends that out-
of-state brokers should not be permitted to share commissions that Mr. Johnson believes would
otherwise go to a local agent.

| 1 ION AND YSI

A. THE COMMISSION IS REQUIRED TO MAKE
NCLUSIONS OF LAW REGARDING RESPONDENTS’ L DEFENSE:

The defenses raised in this Motion to Dismiss require the Commission to evaluate
whether NRED complied with important procedural requirements necessary to establish
Commission jurisdiction and whether the regulatory framework under which NRED seeks to
impose discipline complies with both state law and the United States Constitution. In prior
disciplinary proceedings against Marcus & Millichap agents involving similar legal issues, the
Commission has asserted it may only decide “factual allegations” and declined to evaluate a
number of legal issues, stating that constitutional, statutory and regulatory defenses to the
administrative proceedings are irrelevant and not within its purview.* The Commissjon is not
only empowered to make such determinations, a refusal to consider these issues or to allow the
Respondents to develop a record of these defenses violates both the Commission’s statutory
obligations and Respondents’ due process rights.

The Nevada Administrative Procedure Act (the “NAPA”) mandates that the
Commission must, in any order imposing discipline on Respondents, specifically state its
conclusions of law.5 As a fundamental matter, the Commission cannot impose discipline based

upon an unconstitutional regulatory framework.® Thus, where Respondents’ defenses to the

¢ March 20, 2018 Hearing Transcript at 40:5-42:4,

5 NEV. REV, STAT. § 233B.125; NEV. REV. STAT. § 645.630 (conclusions of law supporting
disciplinary decisions are public records); see alsoc Marvin v, Fitch, 126 Nev. 168, 177, 232 P.3d 425, 431
(2010) (state boards and commissions function like judicial officers because they receive evidence, render
decisions, and regulate hearings).

6 See Seaborn v. Wingfield, 56 Nev. 260, 277, 48 P.2d 881 (1935) (unconstitutional taw
5
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violations implicate constitutionality of the discipline and the Commission’s lack of jurisdiction,
the Commission cannot avoid these threshold issues. Although a reviewing court must
independently evaluate an agency’s conclusions of law as to “purely legal issues,”? there is no
support for the Commission’s assertion that it is excused from rendering such conclusions as to
NRED'’s procedural compliance or the constitutionality of the discipline NRED is asking it
impose?

Administrative agencies are often called upon to make determinations on constitutional
issues as part of contested case proceedings. Notably, the Nevada Supreme Court has
specifically concluded that constitutional challenges to an agency’s interpretation and
administration of its statutes and regulations nrust first be evaluated by the agency before those
constitutional issues can be litigated in court.? Thus, the Commission cannot decline to address
these issues or prevent the Respondents from raising these defenses and presenting evidence
and argument on these defenses.’

The Commission is similarly authorized to determine whether its administrative
regulations impermissibly conflict with Nevada statutes. Indeed, before a Nevada court may
find that a regulation “violates constitutional or statutory provisions or exceeds the statutory
authority of the agency,” the NAPA requires the promulgating agency first “to pass upon the
validity of the regulation in question.” NRS 233B.110. As such, a refusal to address the validity
of the regulatory prohibition on nearly all cooperative brokerage arrangements violates the

obligations imposed on the Commission by the Nevada Legislature.

I
1

tantamount to no law at all)

7 See Nassiri v. Chiropractic Physicians' Bd., 130 Nev. Adv. Op. 27, 327 P.3d 487, 489 (2014)
8 See, e.g., Revert v. Ray, 95 Nev. 782, 787, 603 P.2d 262, 265 (1979) (State Engineer

“manifestly abused his discretion” by failing to resolve all the crucial issues presented at hearing, which
deprived the parties of “a full and fair determination of their claims”).

’ Deja Vu Showsgirls v. State, Dep't of Tax,, 130 Nev. Adv. Op. 73, 334 P.3d 392, 397 (2014).
1o NEV. REV. STAT. § 233B.121(4).
6
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B. THE DIVISION’S FAILURE TO COMPLY WITH STATUTES AND ITS
WN REGULATIO I TH 1551 F

An administrative agency does not have jurisdiction to act if it fails to comply with the
procedural requirements imposed by law, such as notice and due process hearing mandates.
The Commission has promulgated regulations requiring the Division “to prepare and require a
standard form or affidavit for use in making a citizens complaint.”? Additionally, regardless of
whether an investigation is initiated by complaint or at the Division’s request, NAC 645.680
requires the appointed investigator to prepare and submit a written report to the Division
Administrator, “which describes the results of the investigation.” NAC 645.680(4). These
reports and investigations, as well as “all communications . . . affidavits or depositions in
possession of the Division relevant to the complaint” must be disclosed to Respondents 30 days
prior to the hearing.”

Here, based upon information and belief, Respondents understand that the present
disciplinary actions were initiated by the complaint of former NREC President Johnson. The
Division, however, failed to utilize a standard form or affidavit for Mr, Johnson’s complaints,
and it has not provided these complaints to Respondents. NRED has also not produced the
investigative report mandated by NAC 645.680(4). Thus, the Division either failed to complete
the reports in violation of NAC 645.680(4), or withheld the reports in violation of NRS
645.680(4). Either way, these procedural deficiencies necessitate dismissal of the Complaints.
Nevada case law interpreting NRED's disclosure requirement is clear; failing to disclose
initiating complaints or other documents listed in NRS 645.680(4) constitutes error, and
dismissal of the Complaints is required."

Additionally, as indicated by the “gaps” in the Bates number labeling on the documents

NRED has provided to Respondents, it appears that the Division also failed to provide to

n See Checker. Inc. v. Public Serv, Comm’n, 84 Nev. 623, 634, 446 I>.2d 981 (1968).

i See NEV. ADMIN. CODE § 645.680(2).

n NEV. REV, STAT. § 645.680(4).

H Real Estate Div., Dep't of Commerce v. Jones, 98 Nev. 260, 264, 645 P.2d 1371, 1373 (1982)

(NRED's failure to provide initiating complaint to respondents was error supporting district court’s
decision to overturn discipline imposed by NREC}).
7
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Respondents a number of other documents from its investigative files. In previous disciplinary
actions brought against Marcus & Millichap agents, NRED has acknowledged withholding
certain materials, and the Commission has decided that NRED need only disclose the materials
upon which it intends to rely at the hearing.!® This position is directly contradicted by
Commission regulations, which apply an “intended use at hearing” disclosure standard only to
Respondents, not NRED. NRED must disclose all materials relevant to the complaint, the statute
does not provide that NRED may withhold relevant, exculpatory materials that it would not use
at the hearing.® Respondents are only required to give to NRED the documents they
“reasonably anticipate{] will be used in support of his or her position.”? The Division cannot
apply this “use at hearing” disclosure standard to itself where NRS 645.680(4) plainly
establishes a different standard. The Complaints, accordingly, must be dismissed because
NRED has not complied with the procedural requirements established in NRS 645.680 and NAC
645.680.

C. THE REGULATORY PROHIBITION ON NONRESIDENT BROKERS
REPRESENTING SELLERS 1S ULT: IRES AN NTRARY TQ &TA

The Nonresident Complaints allege that the Nonresident Brokers are subject to
discipline for cooperating with Mr. White with respect to the advertisement and sale of Nevada
real property. Similarly, the Resident Complaint alleges that Mr. White should be disciplined
for knowingly assisting the Nonresident Brokers in committing the alleged violations. The
Complaints must be dismissed because Nevada statutes do not disallow the conduct
documented in the Complaints and the Commission’s regulation purporting to prohibit these

cooperative arrangements conflicts with Nevada Statutes, is ultra vires' and is void.”

Is December 5, 2017, Hearing Transcript at 29:14-20.
16 NEV. REV. STAT, § 645.680(4).
(1 NEv. ADMIN. CODE § 645.850.

18 “Beyond ones legal power or authority.”
g See Roberts v, State, Univ. of Ney. Sys, 104 Nev. 33, 752 P.2d 221, 223 (1988)

(“Administrative regulations cannot contradict or conflict with the statute they are intended to
implement”); Oliver v. Spitz, 76 Nev. 5, 8, 348 P.2d 158 (1960) (regulations inconsistent with the statutes
do not have the force of law); Vill. ve Incli nc. v. State, 133 Nev. Adv, Op. 1, 388
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Far from prohibiting the Respondents’ conduct, Nevada statute expressly allows the out-
of-state cooperation for which NRED seeks a disciplinary finding in these cases. Specifically,
Nevada Revised Statute 645.280(1) provides that “[a] licensed real estate broker may pay a
commission to a licensed broker of another state.” A “commission” is “a fee paid to an agent or
employee for transacting a piece of business or performing a service.”? The Nevada legislature
has thus specified that in-state and out-of-state brokers may cooperate on transactions and
perform services together. The Nevada Legislature placed no restrictions on the types of
transactions for which such interstate cooperation is permitted, nor did it authorize NREC to
pass regulations restricting interstate cooperation to any particular type of transaction,

In 2016, however, this Commission exceeded its statutory authority by creating a
regulation that prohibits cooperation between Nevada brokers and out-of-state brokers except
in one, narrow circumstance where an out-of-state broker cooperates with a Nevada broker to
represent an out-of-state buyer purchasing Nevada property® The regulatory system
established by the Nevada Legislature under NRS Chapter 645, however, expressly allows for
cooperative arrangements among out-of-state real estate professionals and Nevada real estate

licensees:

The Administrator shall have authority to issue certificates authorizing out-
of-state licensed brokers to cooperate with Nevada brokers, and the
Commission shall have authority to promulgate rules and regulations
establishing the conditions under which such certificates shall be issued and
cancelled, all subject to the provisions and penalties of this chapter.?

The Nevada Legislature did not delegate to the Commission rule-making authority to restrict
the scope of authorized interstate cooperation among licensed real estate professionals. Rather,
the Legislature limited the Commission’s rule-making authority to “the conditions under which
. . . [cooperative] certificates shall be issued and cancelled” [Emphasis added]. Rules governing

the “conditions” of a cooperative certificate’s issuance and cancellation are not the same as

P.3d 218, 226 (2017) (regulations must be backed up by statutory authority).

L "Commission,” MERRIAM WEBSTER, https://www.merriam-webster.com/dictionary/
commission.

u NEV. ADMIN. CODE § 645.185(11).

n NEV. REV, STAT. § 645.605.
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rules limiting the types of transactions in which a cooperative certificate can be used, and NRS
645.605 mentions only the former. Under the rule of expressio unius,? this specific authorization
to regulate “conditions” means that the Commission lacks authority to regulate other aspects of
certificates, including the types of transactions for which a certificate may be used* Thus, by
substantially limiting the use of statutorily authorized cooperative certificates, Subsection 11 of
NAC 645.185 is void and wultra vires as a matter of Nevada law.? This Commission cannot
discipline Respondents on the basis of a void and ulfra vires regulation.

In essence, the Complaints allege that by engaging in cooperative brokering with Mr.
White for sales of Nevada property, the Nonresident Brokers failed to comply with the
Commission’s restrictive regulatory framework for cooperative brokering. This framework
contradicts NRS 645.605, is an invalid exercise of the NREC's regulatory authority, and cannot
be used as a basis for disciplining the Nonresident brokers or, by extension, Mr. White. As

such, the Complaints must be dismissed.

D. THE REGULATORY FRAMEWORK UNDER WHICH NRED
SEEKS TO DISCIPLINE RESPONDENTS IS UNCONSTITUTIONAL

As a matter of law, Nevada's licensing and cooperative certificate restrictions violate the
United States Constitution’s dormant Commerce Clause doctrine. Because the interstate
cooperative brokering conduct cited in the Complaints is Constitutionally protected, the
Commission cannot discipline Respondents for failing to comply with its unconstitutional
licensing and cooperative certificate requirements, and the Complaints must be dismissed.

The Commerce Clause provides that “Congress shall have Power . . . [tJo regulate
Commmerce . . . among the several States.”% This affirmative grant of power has long been

understood to deprive the States of the power unjustifiably to discriminate against or burden

B “The expression of one thing is the exclusion of another.”
u See, e.g., Ramsey v. City of N, Las Vegas, 392 P.3d 614, 619 (Nev, 2017).
L See Ruley v, Nevada Bd. of Prison Comm'rs, 628 F. Supp. 108 (D. Nev. 1986) (Commission

does not have the power to make law, but rather to adopt regulations to carry out the will of the
Legislature expressed in statute).
% U.S.CoNsT, art. 1, §8,¢l. 3.
10
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the interstate flow of articles of commerce.”? “The modern law of what has come to be called
the dormant Commerce Clause is driven by concern about economic protectionism—that is,
regulatory measures designed to benefit in-state economic interests by burdening out-of-state
competitors.”®  For dormant Commerce Clause purposes, unconstitutional economic
protectionism, or discrimination, “simply means differential treatment of in-state and out-of-
state economic interests that benefits the former and burdens the latter.”#

The Nevada regulatory system for licensing or certificating the Nonresident brokers is
intentionally structured to benefit and protect Nevada brokers by discriminating against the
Nonresident brokers and burdening these brokers’ ability to engage in interstate commerce. As
such, the licensing and certificate framework the Nonresident Brokers stand accused of
violating is unconstitutional and cannot be enforced against them. Section 11 of NAC 645.185

provides,

An out-of-state broker may not use a cooperating broker’s certificate as authority
to sell or attempt to sell real estate in Nevada on behalf of the owner of that real
estate. Such a certificate may be used only for the purpose of allowing the out-of-
state broker or salesperson to represent a person other than a resident of Nevada
in the purchase of real estate in Nevada.

This regulation discriminates by using the broker’s location—their “out-of-state” status—as the
reason to restrict their permitted brokering activities, even where the broker has obtained a
cooperative certificate as authorized by the Nevada legislature.

The specific discriminatory purpose articulated by NREC and NRED in enacting this
regulation further demonstrates that the regulatory framework cannot withstand constitutional
scrutiny. For example, the 2016 revision to this regulation was drafted by NRED Investigator
Jan Holle, who stated stated in his cover email to the regulation that the regulations' purpose

was to keep real estate commissions in the hands of local Nevada agents,®

4 r. Wast In¢. v. 't of Envtl. i o 511 U.S. 93, 98, (1994).

L Dep't of Revenue of Ky. v, Davis, 553 U.S. 328, 338 (2008) (internal citations omitted).
» Rocky Mountain Farmers Union v. Corey, 730 F.3d 1070, 1087 (Sth Cir. 2013) {internal

citations omitted).

3 See Exhibit 1 to this Motion {Jan Holle Email to Gail Anderson (June 25, 2014)).
11
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Coop Cert Regulation Revision

Jan Holle
Sent: Wedesday, June 25, 2014 $:4S AH
Tot Gafl }, Andersan

Attachmentst Jan - Coop Cet Reg Rev.docx (16 KB)

Gall-

I think this wording change will get it as far a5 clarifying what we belleve and have been enforcing as far as the
use and Intent of the certificate, ItYs a greal thing when cul of state llcensees want to bring an out of state
buyer they ate working with to purchase property as fong as they are working through a Nevada broker, What
we want to prohblt ks out of state Beensees listing Nevada property for Nevada propesty owners whether the
proparty awness are resldents of Nevada or aot. Thisactivity ls taking business away from our Nevada
licensees. Also, we do not want out of state ficensees to represent Nevada residents In the purchase of Nevada
rest ostate for the same reason, | think the atiached wording revislon gets this accomplished, There fsa simitar
statement on the actual Coop form that we may alsa need to clarify/revise if we get the regulation reviston
spproved. Thanks.

Similarly, minutes of a 2014 NREC meeting show former President Johnson linking the
near total ban on broker cooperation to a concern that “money is leaving the state and the local
agents.”® In fact, not only was the regulation passed with the intent to protect local broker
commissions, the very purpose of these disciplinary proceedings is to protect local broker
commissions. When he initiated these complaints, former Commission President Richard
Johnson explained to NRED Chief Investigator Jan Holle: “It appears that over $200,000,000 of
sales ($5,000,000 in commissions) is not going to Nevada at this time just in the Retail listings.”®

Three weeks later, Mr. Holle wrote to local broker and Respondent Perry White, stating
in no uncertain terms that these disciplinary proceedings are themselves intended to keep

commissions out of the hands of out-of-state brokers,*

From: Jan Holla [malito.jhglictad.v.ogy)
Sant: Tuestlay, April 05, 2016 [2:34 PM
To: White, Perry

subjact: RE: Gordon Allred

we will hatp fill same of the cracks, but the violotors are not golng to appreciate it .. lol. This business by your cut of
stale assoclates should have been yours or at least a portion of it

3 NREC Meeting Minutes, January 7, 2015.

R See Exhibit 2 to this Motion (Dick Johnson Email to Jan Holle (March 14, 2016)) (emphasis
added).

s See Exhibit 3 to this Motion (Jan Holle Email to Perry White {August 5, 2016)) (emphasis
added).

12
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These statements show that the real purpose of the NAC 645.680(11)'s restrictions is to protect
in-state brokers and their fees by disadvantaging their out-of-state competitors, in violation of
the Constitution. As such, dismissal of the Complaints is necessary because Commission’s
framework for regulating cooperative brokering is unconstitutional and cannot be enforced
against Respondents.
1V. CONCLUSION

The Commission must dismiss each of the Complaints because NRED's failure to follow
statutory procedures and due process requirements in prosecuting each of the Complaints
deprives the Commission of jurisdiction. Moreover, the cooperative activities alleged in the
Complaints are authorized by Nevada law and the statutory and regulatory framework under
which the Commission seeks to impose discipline is both void as ultra vires and
unconstitutional. Nevada law mandates that the Commission is legally obligated to consider
and decide these questions of its very authority to act.

DATED and respectfully submitted this 29th day of May, 2018.
FENNEMORE CRAIG, P.C.

Dan R. Reaser (Bar

Allen J. Wilt (Bar No. 4798)

Katherine L. Hoffman (Bar No. 11991)
300 E. Second Street, Suite 1510

Reno, Nevada 89501

(775) 788-2200

Attorneys for Respondents

13




[ = - - I - Y T N

SO =) On W R W = @O D00 s n B W R e O

CERTIFICATE QF SERVICE

I hereby certify that the foregoing RESPONDENT'S MOTION TO DISMISS was

submitted for filing with the Nevada Real Estate Commission on the 29* day of May, 2018, I

further certify that I served a copy of this document by mailing a true and correct copy thereof,

postage prepaid to the following:

Sharath Chandra, Administrator
Department of Business and Industry
Nevada Real Estate Division

3300 W. Sahara Avenue, Suite 350
Las Vegas, Nevada 89102

For the Nevadn Renl Estate Division

Keith E. Kizer :

Senior Deputy Attormey General

State of Nevada

555 E. Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Counsel for the Nevada Real Estate Division

Administration Section Manager
Department of Business and Industry
Nevada Real Estate Division

3300 W. Sahara Avenue, Suite 350
Las Vegas, Nevada 89102

For the Nevadn Renl Estate Commission

Asheesh Bhalla

Deputy Attorney General

State of Nevada

555 E. Washington Avenue, Suite 3900

Las Vegas, Nevada 89101

Counsel for the Nevada Real Estate Commission

DATED this May of May, 2018,

14

An Employeé of Fennemore Craig, P.C.




EXHIBIT 1

EXHIBIT 1



LASE £,10-CV-ULZYY-RIEB-LVWE  LDOCUINEIL 150-3 iU US/vo/Lios rage £ o1 4

Coop Cert Regulation Revish Page | of |

Coop Cert Regulation Revision

Jan Holle
Sent: Wednesday, June 25, 2014 9:45 AM
To: Galt 3. Andarson

Attachmentst Jan - Coop Cert Reg Rav.docx (16 KB)

I think this wording change will get It as far as clarifying what we beileve and have been enforcing as far as the
use and Intent of the certificate. It Is a great thing when out of state licensees want to bring an out of state
buyer they are working with to purchase property as long as they are warking through a Nevada broker. What
we want to prohibit Is out of state licensees listing Nevada property for Nevada proparty owners whether the
property owners are residents of Nevada or not. This activity Is taking business away from our Nevada
licensees. Also, we do not want out of state licensees to represent Nevada residents in the purchase of Nevada
ceal estata for the same reason. | think the attached wording revision gets this accomplished, There Is a simifar
statement on the actual Coop form that we may also need to clarify/revise If we gat the regulation revision

approved. Thanks.

https:llmail.stmc.nv.uslowal?nc=llcm&l=lPM.Nole&id=RgAM¥ﬁb‘i’dﬁM3§iﬁm93%’1‘9&[125’.‘" BBSRAYs

PX 3 Page 1 of



EXHIBIT 2

EXHIBIT 2



Case 2:16-cv-01299-RFB-GWF Document 136-5 Filed'03/06/18 Page 2 of 5

Jan Holle —

R N I R R R i |
*rom: Dick Johnson <Dick@johnsongroup.net>
Sent: ] Monday, March 14, 2016 10:03 AM
To! Jan Holle
Subject: Concern ref CO-OP 8roker
Attachments: WinZip Compressed Attachments.zip
JOHNSON GROUP

5255 Longley Lane, Suite 105, Renc, Nevada 89511
Phone: 775-823-8877, Fax:1-866-716-8848, Dick@JohnsonGroup.net

Jan,
1 did research via CoStar on listings. Results are amazing.

1 sct perameters as listing of Retail segment, $300,000 to $100,000,000, all of Nevada. There were 427 Retail
listings. Ofthese, 65 had out of state contact phone numbers. T made an excel List of these for you as attached.

1 did a license search on each of the 65. 51 were not an license search. 4 are being still verified by CoStar “research in
progress”, 1 had a Out of State Cextificate, 7 bad Nv licenses (although still questioned a couple of these that appeared to
have out of state brokers ?7) I did oot check if any of these were owners.

Estimated: Using the 51 number, this wonld mean that 12% of all listings of retail were illegal. It appears that over
$200,000,000 of sales ($5,000,000 in commissions) is not going to Nevada at this time just in the Retail listings; Much
.arger when anoualized. On top of this, with the other segments included there was a total of 3,129 listings, using the
same peramoters. Thus 12% equals 375 non licensed listings which extrapulates to over $1.4 billion of listings at any one
time (anmualized it probably 2 to 3 times this). Not sure if the extapulstion would be identical for all segments. ...but point
is that it is a big number even if 50% error factor.

Do you have access to CoStar or Loopnet? Owned by same company and is basically the MLS for commercial.
Let me kmow your thoughts.

Thanks

Respectfully Submitted,
Richand K Golimson

Richard K, Johnson

Marcus & Millichap 1299: Del. Resp to RTP 02661
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From: Jan Holle [mailte:iholic@ied,nv.aov]
Sent: Tuesday, April 05, 2056 12:34 PM
To: White, Pecry

Subject: RE: Gardon Allred

we will hulp fill same of Yhe cracks, but the violators are not going to appreciate it . lol. This business by your out of
state assoctates should have been yours or at least a portion of it.

M. Jan R. Holle

Chief CompliancefAudil Investigalor
Department of Business & induslry
Hevada Real Eslale Dhvision

2501 E. Sahara Avenue, Suie 300
Las Vegas, NV 89104

Fhone: 702-486-4326

Fax 702-486-4067

www 1ad Ny gov

Frowm: White, Perry (mailte: Periy.White@marcusimillichap.com})
sent: Tuesday, April 05, 2016 11:57 AM

To: Jan Holle

Subject: Gordon Allred

jan, thank you for the Infarmation in your E-Mail. | forwarded the information to Seth Motlt of the General Counsel's
affice. 1 will work with him 1o clamp down on oul of state agents. We have strict guidelines but unfortunately with 1500
agents some slip through the cracks. Obviously we need to do a better job filling the cracks.

Perry A. White

Vica Presidend itvasimeants
Nationat Mulfi-Housing Group

| (70 215-71 15 direct

| {702) 215-7 100 mam
Suim 1550 (702 612-1040 mobile
L 24 Vagan, NV 5916 l (712) 2157110 fax
paoywhilig@ogwcusmilichan.comg

chucus & illiclag
st Hevean of gl Pl

Disneae MV R QU34SR

Viow my piofile at hlipifhwww matcusimiliicha)y.com/PorryWhite

Fallovr us oy ﬁ E':: E‘d SE: NS MMl

sMillichap.

CONFIREHTIALITY NOTIE aued DISCLAIMER . This cimanl wiesmge i interdod only for ihe person ar aity te winel it 19 addicssed oud may conom comlidential mrelhn
ivibsged marern] Any aninstharkzod revicw, we, dusclusure or distrilnation is prohibited, I yuu arc not the letl recipient, plense Ihe scnder by seply cona b vl
dextrny wl cupies oF e miginal messegs 37 you ae (he intended reeiplent bul de not wish tu seceive communiculivis Vheough thiz medivem, phese so advisc tha wavler
inediarely, Heviong s cutimumicntoan shoild bo intespeted as 3 ciguinl or cloctionic signotig thot can be wied (o authuoiticats 4 caeact o otlier legal dacumient. T
reriuents arc ddviset! that P onele md Marcas & Mitlichap me oo quablicd (s provale, sad have oot bieen cusiauied (0 provits, fegal, fhstncad, on Lax advico, ant thal sy

.

aich ptvice reaelnp any investmen by the scehpivists msrse e obiained i the sec i ¥, ACCIEMAN, 0t 1ax pesfegitnal




